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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


RETIRED OR RETAINER PAY—No Authority for Involuntary With- 
holding by Navy to Collect Debt Arising from Member's Malfeasance 
In Federal Civilian Employment 


@ The Judge Advocate General recently considered the 
question whether retainer pay could be withheld by the 
Navy, at the request of the Post Office Department, un- 
der 5 U.S.C. 5511, in the absence of the consent of the 
Fleet Reservist in question to such withholding, to satisfy 
the Fleet Reservist’s indebtedness to the Government 
arising from his malfeasance in the performance of his 
duties as an employee of the Post Office Department. 
Section 5511 of title 5, U.S. Code provides as follows: 

“(a) Except as provided by subsection (b) of this sec- 
tion, the earned pay of an employee removed for cause 
may not be withheld or confiscated. 

“(b) If an employee indebted to the United States is 
removed for cause, the pay accruing to the employee 
shall be applied in whole or in part to the satisfaction of 
any claim or indebtedness due the United States.” 

The Judge Advocate General expressed the opinion 
that the quoted section relates only to the accrued 
civilian salary of a civil employee who is removed from 
his civilian position for cause and does not afford any 
authority for an involuntary withholding from military 
retired or retainer pay. The Judge Advocate General 
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also observed that he was not aware of any other pro- 
vision of law which would permit the requested with- 
holding, in the absence of consent thereto by the Fleet 
Reservist concerned. He recommended, however, that the 
question be referred to the Comptroller General of the 
United States, the final administrative authority upon 
matters affecting military pay. (JAG ltr JAG:134: 
WEN :evs Ser: 8096 of 30 August 1967). This was done. 

The Comptroller agreed with the conclusion reached 
by the Judge Advocate General and observed: 

“As a general rule, retired or retainer pay is not 
subject to administrative setoff without the debtor’s 
consent. See Baker v. McCarl, 24 F. 2d 897 (1928). 
Where Congress has intended that current pay be sub- 
ject to involuntary withholding by the Government in 
payment of an indebtedness, it has provided specific 
statutory authority for that purpose. See 5 U.S.C. 5512, 
5513 and 5514, none of which sections are applicable to 
the case . 5 

“It is our view that 5 U.S.C. 5511 is applicable only 
to the final pay due Mr. F ... in his civilian position. 
Accordingly, on the basis of the present record, we find 
no legal basis for withholding [Fleet Reservist’s] re- 
tainer pay as requested by the Post Office Department.” 
(Comp. Gen. Decision B—163159 of January 14, 1968.) 


(Continued on page 96) 


REAR ADMIRAL JOSEPH B. McDEVITT 
JUDGE ADVOCATE GENERAL'S CORPS, U.S. NAVY 


O N 1 APRIL 1968, Rear Admiral Joseph Bryan McDevitt, JAGC, USN, became the twenty- 
third Judge Advocate General of the Navy. 


Rear Admiral McDevitt was born in McGehee, Arkansas, on December 22, 1918. He attended 
the University of Illinois, receiving his Bachelor of Arts Degree in 1940 and his Bachelor of Law 
Degree in 1942. He entered the naval service in December 1942 and attended Midshipmen School 
at Columbia University. He was commissioned an ensign in the U.S. Naval Reserve in March 19438. 
Thereafter he underwent amphibious warfare training and served as a boat group commander in 
charge of training amphibious groups. From February 1944 to March 1946, he served aboard the 
USS LEON (APA-48) and was serving as Executive Officer when detached. 


Admiral McDevitt’s first legal billet was in the Eighth Naval District Legal Office, where he 
served four years. This assignment was followed by tours as Force Legal Officer, Commander 
Amphibious Force, U.S. Atlantic Fleet; Naval Liaison Officer to the Senate; Staff Legal Officer, 
Marine Corps Schools, Quantico, Virginia; and in the Office of the Judge Advocate General in 
Washington, D.C. 


In the summer of 1958, he reported to the Naval War College, Newport, Rhode Island, where 
he attended the Senior Course (Naval Warfare). Following this course, Admiral McDevitt served 
with the Joint Staff of the Joint Chiefs of Staff, first as military assistant to the Director and later 
in connection with arms control matters. In early 1962, he returned to the Office of the Judge Advo- 
cate General as Director of the International Law Division. In May 1965 he was assigned as Legal 
Affairs Officer on the staff of Commander in Chief, Pacific, a position which he held until his 
assumption of duty as the Judge Advocate General. 








Secretary of the Navy Paul R. Ignatius congratulates the new Judge Advocate General. 
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DISTINGUISHED SERVICE MEDAL 
AWARDED RETIRING JUDGE ADVOCATE GENERAL 





The Secretary of the Navy presents the Distinguished Service Medal to retiring 
Rear Admiral Wilfred Hearn, Judge Advocate General’s Corps, U.S. Navy 





‘é 


.. . For exceptionally meritorious service to the Government of 
the United States in a duty of great responsibility as Judge Advocate 
General of the Navy from 1 April 1964 to 1 April 1968. The period 
was characterized by great national tension associated with the war 
in Vietnam. As a result, Rear Admiral Hearn was frequently called 
upon to give opinions in novel and sensitive situations often under 
extreme pressures of time, and under circumstances in which the 
highest national interests demanded the utmost in cogency and 
accuracy. Rear Admiral Hearn never failed to meet the challenges 
thus imposed. ... Among the noteworthy accomplishments during 
Rear Admiral Hearn’s tenure of office were the establishment of a 
Judge Advocate General’s Corps in the Navy; the establishment of 
the Navy Appellate Review Activity to improve the performance of 
the court-martial review functions on a more economical basis; 
approval of Law Centers to improve legal services to naval personnel 
in areas of large naval population; and approval of new programs to 
improve the recruitment of highly qualified young lawyers on a 
career basis ....” 
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THE EXEMPLARY 
REHABILITATION CERTIFICATE 


CAPTAIN FRANK M. HEADLEY, JR., USMCR* 


For a number of years there has been growing concern about the 
adverse effects in civilian life of military discharges characterized as 
less than honorable. In 1966 Congress enacted legislation to mitigate 
the stigma of such discharges in the cases of former military personnel 
who can demonstrate rehabilitation. Captain Headley reviews this leg- 
islation and the initial months of its operation. 


INTRODUCTION 


ONGRESS HAS AUTHORIZED the Secre- 

tary of Labor to award an exemplary 
rehabilitation certificate to a person discharged 
or dismissed from military service with other 
than an honorable discharge, upon a showing 
that the individual has rehabilitated himself by 
his post-service conduct. It has recently been 
estimated that there are over 500,000 persons 
living today who have been issued a discharge 
under less than honorable conditions; and, in 
the period between 1957 and 1965, 215,255 such 
discharges have been awarded, or 3.2 percent of 
all military discharges.? Although comparatively 





*Captain Headley is currently assigned to the General Affairs 
Branch, Administrative Law Division, Office of the Judge Advocate 
General. He received his B.A. Degree in political science in 1962 
from Denison University and his LL.B. Degree in 1965 from Ford- 
ham Law School, where he served as a member of the editorial 
board of the Fordham Law Review. Captain Headley is a member of 
the New York State Bar and admitted to practice before the U.S. 
Court of Military Appeals. 

1. 81 Stat. 221 (1967), 29 U.S.C.A. 601-607 (Supp. 1967). Provisions 
for the certificates were originally enacted by Pub. Law 89-690 
and formerly included in chapter 80 of title 10, U.S. Code, 
Armed Forces (10 U.S.C. 1571-1577). Inasmuch as the law is 
administered by the Secretary of Labor, it was not considered 
appropriate for retention in title 10 (1967 U.S.C. Cong. and 
Admin, News 2181). 

2. Hearings on H.R. 16646 and H.R. 105053 before the Special Sub- 
committee on Discharges and Dismissals of the House Armed 
Services Committee, 89th Cong., 2d Sess., 10287 (1966). These 
figures are based upon undesirable, bad conduct, and dishonorable 
discharges—excluding, therefore, the honorable and general dis- 
charge. A statistical table of all discharges during the period 
1957-1965 may be found in Hearings on H.R. 16646 before the 
Senate Armed Services Committee, 89th Cong., 2d Sess. 23 (1966). 
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small figures, they do represent a considerable 
manpower problem in that ex-servicemen with 
less than an honorable discharge often find it 
difficult to secure meaningful employment. Of 
additional significance is recognition of the fact 
many of these persons receive such discharges 
as a result of misconduct when they are young 
and not sufficiently aware of the consequences of 
their actions. For several years, Members of 
Congress have been concerned * with providing a 
means of mitigating the adverse consequences of 
military discharges under less than honorable 
conditions “without impairing military disci- 
pline and without detracting from the value of a 
discharge under honorable conditions.”* By 
authorizing the Secretary of Labor ® to award 
an exemplary rehabilitation certificate, Con- 
gress has not attempted to “eliminate a properly 
imposed penalty for improper behavior,” * but 
has provided the means whereby an individual 
can establish that he has rehabilitated his repu- 





3. A chronology of the bills aimed at relieving the “stigma” at- 
tached to a less than honorable discharge is contained in Hear- 
ings on H.R. 16646 before the Special Subcommittee, supra note 
2, at 10286. 

4. S. Rep. No. 1669, 89th Cong., 2d Sess. 2 (1966); 1966 U.S.C. 
Cong. and Admin. News 3522. 

5. The Department of Defense took the position that an exemplary 
rehabilitation certificate should “‘most appropriately be issued by 
a civilian agency whose primary functions are in the area of 
welfare and social adjustment of members of the civilian com- 
munity, and whose staff is trained to evaluate these matters,” 
S. Rep. No. 1669, supra note 4, at 4; 1966 U.S.C. Cong. and 
Admin. News 3523. 

. Hearings on H.R. 16646 before the Special Subcommittee, supra 
note 2, at 10287. 
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tation. The concomitant salutary practical ob- 
jectives include removal of the “stigma” of a 
less than honorable discharge and anticipated 
increased employment opportunity. 


OTHER THAN HONORABLE DISCHARGE 


An exemplary rehabilitation certificate may 
be awarded to any person discharged or dis- 
missed from the Armed Forces under conditions 
other than honorable, or who received a general 
discharge. Provision for inclusion of the general 
discharge was inserted by Senate amendment.’ 
This amendment was drafted to permit a person 
who has received a general discharge—consid- 
ered a discharge under honorable conditions— 
to apply for an exemplary rehabilitation certifi- 
cate, and confirms recognition that there may 
be special circumstances in which a person who 
received a general discharge would find it use- 
ful to establish that his post-service conduct has 
been exemplary. Although inclusion of the gen- 
eral discharge may give the appearance that 
Congress considered a general discharge to be 
comparable to a discharge under conditions 
other than honorable, pertinent legislative his- 
tory * clearly reveals only an intention to extend 
the availability of the certificate to those per- 
sons who have received a general discharge— 
notwithstanding the fact that the sections which 
implement issuance of the certificates do not re- 
fer to a general discharge, but refer only to 
persons discharged or dismissed under condi- 
tions other than honorable. 


NO CHANGE IN ORIGINAL DISCHARGE 


Initially, it is important to recognize that issu- 
ance of a certificate will not affect, change, 
or supersede the discharge originally issued,° 
nor will it allow benefits under any laws of the 
United States (including but not limited to those 
relating to pensions, compensation, hospitaliza- 
tion, military pay and allowances, education, 
loan guarantees, retired pay, or other benefits 
based upon military service) unless entitlement 
to those benefits would accrue under the original 





7. S. Rep. No. 1669, supra note 4, at 1; 1966 U.S.C. Cong. and 
Admin. News 3521. 

8. Ibid. 

9. H.R. Rep. No. 1826, 89th Cong., 2d Sess. 1-2 (1966). It should be 
pointed out that there have been legislative efforts to authorize 
a board (outside of the Department of Defense) to review the 
post-service conduct of a person discharged from the armed 
services under conditions other than honorable with a view 
toward cancelling the discharge and issuing in lieu thereof a dis- 
charge under honorable conditions (H.R. 935, 90th Cong., Ist 
Sess. 1967). Objections to such legislation might include the lack 
of incentive to work for an honorable discharge and the resulting 
erosion of disciplinary control. 
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discharge or dismissal.?° For those who feel that 
an error or injustice has been committed in the 
character of their original discharge, Congress 
has separately recognized the need for proce- 
dures whereby an individual may petition for a 
change, correction, or modification of that dis- 
charge.” 


REQUIREMENTS 


In order to qualify for an exemplary rehabili- 
tation certificate, it must be established to the 
satisfaction of the Secretary of Labor that the 
person concerned has rehabilitated himself by 
his post-service conduct—that his character is 
good and his conduct, activities and habits since 
discharge, before or after enactment of the law, 
have been exemplary for at least three years 
prior to the date of his application.** Regula- 
tions establishing procedure and policy for ad- 
ministration of the act have been published in 
the Federal Register.’* For the purposes of es- 
tablishing rehabilitation, oral and/or written 
evidence may be used. Any person making appli- 
cation * may appear in person or by counsel,** 
either in Washington, D.C., or at the nearest 
regional office of the U.S. Department of 
Labor.** The application requires that the 
applicant: 

(a) Submit the prescribed form to his present em- 

ployer, if employed, to be completed with regard to 

the applicant’s general reputation and employment 


record, notarized or witnessed and returned by the 
applicant; 





10. 81 Stat. 221 (1967), 29 U.S.C.A. 604 (Supp. 1967). It is noted 
that a person with a general discharge is entitled, under exist- 
ing law, to all the benefits administered by the Veterans’ Adminis- 
tration. 

The Secretary of the Navy, acting through the Board for Correc- 
tion of Naval Records (10 U.S.C. 1552) (NAVEXOS P-473 (Rev. 
12-2-61)) and Navy Discharge Review Board (10 U.S.C. 1553) 
(NAVEXOS P-70 (1-62)), may change the type and character 
of a discharge when warranted by the circumstances. BCNR, 
composed of civilians, may recommend to the Secretary the cor- 
rection of a record whenever it appears that such action is neces- 
sary to correct an error or remove an injustice. NDRB has juris- 
diction to review all discharges, except separations by reason of 
the sentence of a general court-martial, to determine whether the 
original discharge was improperly or inequitably issued under 
reasonable standards of naval law and discipline existing at the 
time of such original separation, or under such standards differing 
therefrom in the petitioner’s favor which subsequent to his separa- 
tion were made expressly retroactive to the separation had by 
petitioner, so as to warrant a change, a correction or modification. 
12. 81 Stat. 221 (1967), 29 U.S.C.A. 602 (Supp. 1967). 

. 32 F.R. 7206 (1967). 

14, Application forms may be obtained from and should be filed with 
the Bureau of Employment Security, U.S. Nepartment of Labor, 
Washington, D.C. 20210, att: XRC. 

81 Stat. 221 (1967), 29 U.S.C.A. 603 (Supp. 1967). 

32 F.R, 7207 (1967). 


11. 


15. 
16. 


(b) List the names and addresses of all prior em- 
ployers for at least three years preceding the date of 
application; 
(c) Submit on a prescribed form a set of fingerprints 
to be used for positive identification purposes; 
(d) List all prior addresses for the preceding three 
years, in order that certified statements from chief 
law enforcement officers of towns, cities, or counties in 
which the applicant has resided may be received at- 
testing to his general reputation, so far as police and 
court records are concerned; 
(e) Provide notarized or witnessed statements from 
not less than 5 persons, other than relatives, attesting 
that they have personally known him for at least the 
three years preceding the date of application as a 
person of good reputation and exemplary conduct, 
and the extent of personal contact they have had with 
him.” 
In addition to the material required above, 
matters to be considered in determining whether 
a certificate is to be issued may include: certified 
statements received from the chief law enforce- 
ment officers in the applicant’s locale as to his 
conduct for the previous three years; F.B.I. 
reports obtained through fingerprint examina- 
tion; independent investigation by the Secre- 
tary of Labor; and the nature of the previous 
discharge and the reasons for it.?* With respect 
to this latter consideration, it has been sug- 
gested that: 
A certificate might be more easily granted when the 
serviceman was young and immature at the time of 
the default, the offense being slight in nature. On 
the other hand, if the offense was a serious default 
such as disloyalty the certificate would not readily 
be granted, if at all. The serviceman has to prove 
that he has been rehabilitated in any case; and what 
he has been rehabilitated from is obviously an element 
in what rehabilitation has been accomplished.” 


ISSUANCE 


The facility with which a certificate can be 
obtained may well determine the extent of its 
utility. The value of the certificates will depend 
upon how carefully they are issued, and, at least 
judging by the requirements of the application, 
there is every reason to believe that they will 
not be issued lightly. If the certificate is issued, 
a copy will be sent to the Secretary of Defense 
for placement in the holder’s military personnel 
record,”° but not as a substitute for the service- 
man’s discharge. 





17. Ibid. 

18. Ibid. 

19. H.R. Rep. No. 1826, supra note 9, at 2. 

20. 81 Stat. 221 (1967), 29 U.S.C.A. 602 (Supp. 1967). 
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EMPLOYMENT ASSISTANCE 


Perhaps more important, however, is the 
fact that the holder has tangible evidence of his 
rehabilitation for presentation to a prospective 
employer. It is often the case that prospective 
employers, when presented with a less than hon- 
orable discharge, will not have the time or in- 
terest to determine the reasons for the discharge 
or consider what ameliorating factors might 
govern their decision. To the extent the certifi- 
cate prompts such employer to re-examine an 
employment application, which might otherwise 
have been pre-emptorily rejected, one purpose 
of the certificate will have been well served. In 
order to foster employment opportunities, the 
act provides that the national system of public 
employment offices (U. S. Employment Service) 
will accord the holder of a certificate “special 
counseling and job development assistance.” #4 
Such counseling and assistance is not, however, 
intended to confer any employment benefits— 
priority and preference—in the same manner 
and to the same extent as accorded an honorably 
discharged veteran, or to provide entitlement to 
veterans’ employment assistance under 38 
U.S.C. 2001.22 


STATISTICS 


The Secretary of Labor’s annual report to 
Congress for calendar year 1967 (actually May— 
December 1967) 7° provides the following figures 
with regard to applications for rehabilitation 
certificates : 


Application forms requested_______-_ 2, 297 
Applications received by Labor for 
IIIT .0i:ccsniatteintehinenchantaiaaeranadiel 300 
Applications approved____._------_- 188 
Applications disapproved__.._------ 7 
Certificates issued__.......__...--~- 165 


Currently, there are no statistics available on, 
for example, how many persons who have re- 
ceived a general discharge applied for a cer- 
tificate, or on how many persons have actually 
received employment assistance. These figures 
do not lend themselves to probing analysis; 





21. 81 Stat. 221 (1967), 29 U.S.C.A, 605 (Supp. 1967). “The Secretary 
of Labor shall require that the national system of public employ- 
ment offices established under the Act of June 6, 1933, chapter 
49, as amended, accord . . . special counseling and job develop- 
ment assistance [to certificate holders].” Ibid. The Act of 6 June 
1933 (48 Stat. 113), popularly known as the Wagner-Peyser Fed- 
eral Employment Service Act, is classified to chapter 4B of title 
29, U.S. Code. 

H.R. Rep. No. 1826, supra note 9, at 1. 

Regulations for administration of the law were published in May 
1967 (32 F.R. 7206). 


22. 
23. 
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however, it is anticipated that the Labor De- 
partment within the next year will undertake a 
more complete statistical profile of their experi- 
ence in administering the law. In any event, it 
will not be the number of individuals receiving 
a certificate that is important, but whether these 
individuals have actually realized the objectives 
of the legislation. 


CONCLUSION 
“The underlying principle of this measure is 
both simple and important: It recognizes the 
fallibility of man—and also his capacity for re- 
habilitation.”* It is equally important, however, 





24. Statement by the President on 16 October 1966 upon signing H.R. 
16646 into law (Pub. Law 89-690), 2 Public Papers of the Presi- 
dents of the United States, Lyndon B. Johnson 1214, 1215 (1966). 


to appreciate the basic and fundamental dis- 
tinction between issuance of an exemplary re- 
habilitation certificate, based upon post-service 
conduct, and issuance of a new or upgraded dis- 
charge in substitution for the discharge origi- 
nally issued which reflects the actual character 
of military service. The proposition that it is nec- 
essary for a discharge to reflect the character of 
military service is generally supported by argu- 
ing that the desire to earn an honorable dis- 
charge has proven to be an effective deterrent to 
misconduct. It appears clear, therefore, that 
both the exemplary rehabilitation certificate and 
original discharge (even if less than honorable 
by its terms) serve equally useful purposes 
which are not mutually exclusive. 











Certificate on this 




















United States Department of Labor 


EXEMPLARY RENABILITATION 
CERTIFICATE 


is is to certifi that— 


has under the provisions of Public Law 89-690 established since 
separation from the Armed Forces of the United Statesa record 
of good character and exemplary conduct, activities, and habits 
fora period of not less than the three years preceding this date. 


4n witness of this; J hereby issue this Exemplary Rehabil ttation 
day of 1 


9 


Q@. Widdadk Wak | 


Secretary OF LABOR. CJ 
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SOME CONSEQUENCES OF 
WRONGFUL ABSENCE FROM DUTY 
—THE REASONS FOR THE RULES— 


LIEUTENANT JERRY W. CAVANEAU, JAGC, USNR* 


The misconduct/line of duty investigation into the origins of an 
injury or disease is a procedure familiar to the naval service. Lieutenant 
Cavaneau indicates in this article some of the consequences which flow 
from a finding of misconduct/not in line of duty, and looks into the 


rationale behind these consequences. 


INTRODUCTION 


HEN A MEMBER of the naval service 

is absent from duty because of desertion, 
unauthorized absence, confinement, disability 
stemming from intemperate use of drugs or 
liquor, or disease or injury resulting from his 
own misconduct, many of his rights and benefits 
may be affected. It is the purpose of this article 
to examine the development of three of the pos- 
sible results of such absences from duty to gain 
a better understanding of the present rules. 
The areas to be discussed are loss of pay, loss of 
time for purposes of completion of enlistments, 





*Lieutenant Cavaneau formerly served in the Investigations Divi- 
sion, Office of the Judge Advocate General, and is currently serving 
in the Civil Law Division. He is a graduate of the University of 
Arkansas, having received the A.B. Degree in 1963 and the LL.B. 
Degree in 1966. He is a member of the Arkansas Bar and has been 
admitted to practice before the U.S. Court of Military Appeals. 


1. The regulations governing the procedure to be followed in deter- 
mining whether diseases or injuries are due to misconduct or 
intemperance are contained in the JAG Manual. For additional 
guidance concerning the conduct of JAG Manual investigations 
see Guthrie, Line of Duty—Misconduct Investigations, 21 JAG J. 
7 (July-Aug. 1966). For a comprehensive discussion of all the 
results which may flow from an adverse determination see 
Powers, The Effects of an Adverse Conduct—Line of Duty De- 
termination, 19 JAG J. 3 (Sept.—Oct. 1964). The present article 
assumes that findings of misconduct adverse to the member have 
already been made. 
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and loss of creditable time for computations of 
longevity pay and retirement eligibility and pay. 

The development of rules regarding absences 
from duty due to desertion, unauthorized ab- 
sence and confinement will be discussed since 
their development is inextricably bound with 
that of the effects of absence due to injury or 
disease. However, the emphasis will be placed 
upon providing an understanding of why the 
latter types of absences have the effects they do 
today. 

LOSS OF PAY PROVISIONS 


Any officer or enlisted member of the naval 
service who is absent from duty for more than 
one day because of a disease directly caused by 
and immediately following his intemperate use 
of alcoholic liquor or habit-forming drugs is, 
because of an express statutory provision,” not 
entitled to pay for the period of that absence. 
The history of this statute reveals what it was 
intended to accomplish. 

The year 1914 saw the first permanent statute 
dealing with loss of pay for such absences.* Un- 
der that enactment, pay was forfeited during 
absences on account of disease resulting from 
the intemperate use of drugs or alcoholic liquors 


2. 37 U.S.C. 802. 
3. Army Appropriations Act of 1914, ch. 72, 38 Stat. 351 (1914). 
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or other misconduct of a member of the Army. 
Discussions of the act by legislators reveal that 
it was not intended as a punishment provision, 
but was, rather, designed as a deterrent rule.‘ 
It was hoped that the possibility of loss of pay 
would bring about a higher moral standard of 
behavior. Legislative discussion further showed 
that the language “‘or other misconduct” was in- 
cluded to bring absences due to venereal diseases 
within the statute.® Thus, the obvious purpose of 
the section was the prevention of excessive 
drinking, use of drugs, and incurring of venereal 
diseases, thereby improving the health and mor- 
als of members of the Army. Additionally, of 
course, the statute saved money in that under 
it no pay was given for services not rendered. 
The 1914 provision applied only to the Army, 
but in 1916 the Navy Appropriations Act in- 
cluded substantially the same provision ® since 
the Army provision had been “. . . very bene- 
ficial . . . to the health and morals of the Army 
7 

Two years later, the Navy statute was 
amended to include loss of pay during absences 
due to injury.* Under this modification, an offi- 
cer or enliste:) man absent on account of injury, 
as well as disease, resulting from intemperate 
use of drugs or alcoholic liquor, or from other 
misconduct, would lose pay. The basis for this 
modification was apparently the same as that 
for the basic statute—to deter behavior result- 
ing in inability to perform duty. 

In 1926 a statute covering both the Navy and 
Army was passed which expressly repealed the 
1914, 1916 and 1917 loss of pay provisions and 
which provided that no person absent for more 
than one day on account of the effects of a dis- 
ease, as distinguished from an injury, directly 
attributable to and immediately following his 
own intemperate use of alcoholic liquor or 
habit-forming drugs, would be entitled to pay.’ 
The act went on to provide that no person ab- 
sent as the direct result of venereal disease 
would be entitled to pay, provided the absence 
was within a year’s time of the catching of the 
disease. The addition of this provision was con- 
sidered to make unnecessary the phrase “or 
other misconduct,” which was dropped. 





4. H.R. Rep. No. 1058, 69th Cong., 2d Sess. (1926); Hearings on 

S. 2828 before the Subcommittee of the House Committee on 

Military Affairs, 69th Cong., 2d Sess. (1926). These materials, in 

considering later provisions, discuss the purpose of the 1914 act. 

Ibid. 

- Naval Appropriations Act of 1916, ch. 417, 39 Stat. 580 (1916). 

. Hearings on H.R. 15947 before the House Committce on Naval 
Affairs, 64th Cong., Ist Sess. 3895 (1916) (Letter from Joseph 
Daniels, Secretary of the Navy, to the Committee). 

8. Naval Appropriations Act of 1918, ch. 114, 40 Stat. 717 (1918). 

9. Act 17 May 1926, ch. 302, 44 Stat. 557 (1926). 
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This 1926 act had as a primary purpose the 
adoption of more specific provisions regarding 
the venereal disease aspect. As mentioned above, 
the language of the earlier statutes—‘“or other 
misconduct”—was interpreted to require loss of 
pay for absences due to venereal disease in- 
curred as the result of misconduct. This applica- 
tion was thought to have significantly con- 
tributed to the drop in reported cases of venereal 
disease, and therefore the loss of pay provision 
was considered desirable. However, the earlier 
provisions were applied to cases where the dis- 
ease had been contracted a great length of time 
before the onset of symptoms and the resultant 
absence.?® Congress felt that, since the statute 
was intended as a deterrent rather than a puni- 
tive measure, this application was unfair be- 
cause it punished members for indiscretions 
committed years earlier.'! Thus the addition of 
a specific section restricting the operation of 
the statute to a one-year period. 

The committee hearings and reports accom- 
panying the 1926 statute are occupied with the 
venereal disease aspect and do not specifically 
discuss why the language of the Navy statute 
providing for loss of pay in cases of injury due 
to drugs or alcohol was not carried forward.'* 
This deletion must have been considered, how- 
ever, since the section was explicit in excluding 
injury absences from the operation of the act. 
The language is “. . . disease, as opposed to in- 
jury. . . .” Whatever the reason, since 1926 
absences which are the result of injury due to 
intemperate use of alcohol or drugs or other 
misconduct have not resulted in a loss of pay. 

As experience was gained, it became increas- 
ingly apparent that the venereal disease provi- 
sion was not accomplishing the hoped-for re- 
sults, and in 1944 the provision was repealed.** 
Doctors discovered that the prospect of losing 
pay was deterring members from reporting the 
disease, but that it was having no measurable 
deterrent effect upon the misbehavior which re- 
sulted in its contraction. This was seriously det- 
rimental to the health of members since effec- 
tive treatment and quarantine were rendered 
impossible. The problem was especially acute in 
connection with aviation personnel who hid the 
disease and attempted self-treatment with drugs 
that produced detrimental effects upon their 
flying habits and abilities.** 





10. S. Rep. No. 112, 69th Cong., 2d Sess. (1926); H.R. Rep. No. 1058, 
69th Cong., 2d Sess. (1926). 

. Ibid. 

. See citations supra notes 4 and 10. 

. Act 27 Sept. 1944, ch. 426, 58 Stat. 752 (1944). 

14. S. Rep. No. 380, 78th Cong., 2d Sess. 1274 (1943). 


With the 1944 change the statute assumed its 
present form. It can be seen that today’s pro- 
visions are substantially identical to the original 
enactment of 1914 with the exception that only 
disease due to overindulgence in liquor or drugs 
results in loss of pay. Disease due to “other mis- 
conduct” does not. 

The statute remains important today and has 
taken on even added significance in light of the 
rapid increase in the illicit use of drugs. Al- 
though the extent of the section’s hoped-for de- 
terrent effect is not really known, it does result 
in giving the service authority to refuse pay for 
absences due to this type of misconduct. 


LOSS OF TIME FROM ENLISTMENTS 


The rule making enlisted members of the 
Army liable to make up time lost because of 
desertion, unauthorized absence, confinement, or 
inability to perform duty due to intemperate 
use of drugs or alcohol or due to disease or injury 
resulting from misconduct, first appeared, along 
with the loss of pay provisions discussed above, 
in the Army Appropriations Act of 1914.'* After 
dealing with loss of pay, that act provided: 

. an enlistment shall not be regarded as complete 
until the soldier shall have made good any time in 
excess of one day lost by unauthorized absences, or 
on account of disease resulting from his own intemper- 
ate use of drugs or alcoholic liquors or other mis- 
conduct, or while in confinement awaiting trial or 
disposition of his case if the trial results in convic- 
tion, or while in confinement under sentence. 

Since the section required making up of time 
only for absences resulting from one type or 
another of volitional conduct, it may be sur- 
mised that it, like the loss of pay section, was 
passed because of its supposed deterrent effects, 
although the legislative history is silent on this 
point. Later, as will be seen, additional bases 
for the statute came into being. 

When Congress made the loss of pay provi- 
sions applicable to the Navy in 1916," a proviso 
requiring the making up of time lost on account 
of sickness resulting from intemperate use of 
alcohol or drugs or from other misconduct was 
included. However, no provision was made re- 
quiring the making up of time lost through 
unauthorized absence or confinement. When 
Congress, in 1918, included absences due to in- 
jury in the loss of pay provisions applicable 
to the Navy, it also included these absences in 
the lost time proviso. Thus, beginning in that 
year, time lost due to injury, sickness or disease 





15. 37 U.S.C. 802. 
16. Army Appropriations Act of 1914, supra note 3. 
17. Naval Appropriations Act of 1916, supra note 6, 


83 


resulting from intemperate use of alcohol or 
drugs or from other misconduct ** had to be 
made good. This is substantially the rule in effect 
today respecting misconduct.” 

Congress’ failure to apply to the Navy the 
Army provisions involving unauthorized ab- 
sence and confinement, strangely enough, proved 
detrimental to the Navy enlisted man in a sub- 
stantial number of cases. In order to be entitled 
to maximum retirement benefits, the member 
needed to have completed each of his four-year 
enlistments. If time was lost, the man was 
deemed not to have completed the enlistment on 
its expiration date, and under the then existing 
law the Navy had no authority to extend the en- 
listment so that the man could serve the full con- 
tractual period. Many cases arose where a man 
had been absent without authority or confined 
but was thought worthy of retention. However, 
the man could not complete his enlistment and, 
therefore, lost important benefits.*° This led to 
the passage, in 1928, of a bill permitting a mem- 
ber who had lost time in excess of one day be- 
cause of unauthorized absence, pretrial con- 
finement (if the trial resulted in conviction), or 
confinement under sentence to make up that time 
and complete his enlistment.” That this provi- 
sion was designed solely for the relief of the 
member involved is made manifest by the fact 
that its application was optional. The member 
was not required to make up the lost time unless 
he wished to do so. 

The Army, in contrast to the Navy, retained 
the rule that enlisted men were obligated to 
make up time lost due to unauthorized absence 
or confinement, which was inaugurated by pas- 
sage of the Articles of War of 1920.7? 

This, then, was the background for the 
present statutory rule. Navy enlisted men had to 
make up time lost due to injury or disease re- 
sulting from drugs, alcohol or other misconduct, 
and could, if they wished, complete enlistments 
rendered incomplete because of unauthorized 
absence or confinement. Army enlisted person- 
nel, on the other hand, had to make up time 
lost in all these categories. 

This difference in treatment was a factor in 





18. Venereal disease is not disease due to “‘other misconduct” in this 
regard unless the member does not comply with existing report- 
ing and treatment requirements. JAG Manual, sec. 0809(b). 

10 U.S.C. 972. 

For a discussion of the problem see H.R. Rep. No. 1135, 70th 
Cong., Ist Sess. (1928); S. Rep. No. 1103, 70th Cong., Ist Sess. 
(1928). 

21. Act 21 May 1928, ch. 650, 45 Stat. 620 (1928). 
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the adoption of the presently effective statute, 
which was enacted in 1956. This statute pro- 
vides, in pertinent part: 
. .. an enlisted member of the Army, Navy, Air 
Force, Marine Corps or Coast Guard who— 
(1) deserts; 
(2) is absent from his organization, station or duty 
for more than one day without proper authority, as 
determined by competent authority; 
(3) is confined for more than one day while awaiting 
trial and disposition of his case, and whose conviction 
has become final; 
(4) is confined for more than one day under a sen- 
tence which has become final; or 
(5) is unable for more than one day, as determined 
by competent authority, to perform his duties because 
of intemperate use of drugs or alcoholic liquor, or 
because of disease or injury resulting from his mis- 
conduct; 
is liable, after his return to full duty, to serve for 
a period which, when added to the period that he 
served before his absence from duty, amounts to the 
term for which he was enlisted or inducted.” 


The committee hearings and other statements 
respecting this enactment reveal two additional 
bases for the 1956 edition of the lost time rule. 
The permissive Navy statute discussed above 
had not worked well. Under it, if a man wished 
to make up time lost, he had to apply for the 
right to do so and to have the application ap- 
proved before the expiration date of his enlist- 
ment. Cases also arose where men, considered 
deserving of retention or of earning an honor- 
able discharge by further service, were still 
under confinement when their enlistments ex- 
pired and were therefore not able to make appli- 
cation. Making all persons liable to make up lost 
time solved the difficulty. The second additional 
basis for the new provision was the idea that 
removing the man’s right to choose whether to 
make up lost time would give the rule a deter- 
rent effect.* It was thought that the young man 
whose greatest ambition is to get out of the serv- 
ice would not be so likely to engage in behavior 
which could have the result of extending his 
enlistment. 

Thus, it appears that the basic rationale of the 
lost time statute is, first, to benefit the man who 
has made a mistake by allowing him to complete 
his obligated service, and, second, to deter be- 
havior resulting in lost time. Deterrence is espe- 
cially applicable to absences resulting from dis- 





23. Act 24 July 1956, ch. 692, 70 Stat. 631 (1956) (now 10 U.S.C. 
972). 

Hearing on H.R. 8407 before the Subcommittee of the Senate 
Commitice on Military Affairs, 84th Cong., 2d Sess. 7894, 7907 
(1956); S. Rep. No. 2549, 84th Cong., 2d Sess. (1956). See also 
Garraty, Effects of Time Lost, 15 JAG J. 123 (Sept. 1961). 
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eases and injuries due to misconduct. It may 
also help prevent willful self-injury and pro- 
mote safety by encouraging service members to 
exercise reasonable care. 


LOSS OF TIME—LONGEVITY AND RETIREMENT 


The rules as to whether time lost because of 
injuries due to misconduct, disease due to in- 
temperate use of alcohol or drugs, unauthor- 
ized absence, desertion or confinement can be 
creditable time for longevity and retirement 
purposes have developed on a decisional rather 
than a statutory basis. The various statutes pro- 
viding Navy personnel with such benefits do not 
specify limitations in these areas as to what time 
may be included as service.” 

A leading decision of the Comptroller General 
on this question held that when an enlisted mem- 
ber of the Army was in a nonduty status within 
the loss of pay and lost time provisions then in 
effect, he was not “serving” within the meaning 
of the longevity statute applicable at the time.*¢ 
This position was affirmed in several later 
cases.*7 Another leading decision made the 
reasoning behind the noncreditability of lost 
time for longevity computations more explicit,”® 
postulating that longevity pay is a reward for 
long and faithful service and that it would be 
contrary to the spirit and purpose of the lon- 
gevity provisions should members receive bene- 
fits by obtaining credit for periods when they 
were not ready to serve because deliberately 
absent or because physically unable to serve by 
reason of their own misconduct. The conclusion 
was that “in the absence of express language 
clearly authorizing the inclusion of periods of 
that character, such an intention may not be 
imputed to the Congress.” This reasoning also 
underlies the rule that such periods may not be 
included for retirement purposes.”® 

Congress has, in effect, ratified this interpre- 
tation by its continued silence as to what is 
creditable time in most of the statutes granting 
longevity and retirement benefits. When it has 
spoken on creditable service, it has directed that 
misconduct time not be creditable. For example, 
in Army and Air Force enlisted retirement 
statutes the proviso has been included that no 
time required to be made up under 10 U.S.C. 972 
may be included in the computation.*° 


(Continued on page 96) 
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28. 22 Comp. Gen. 759 (1943). 
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The Supreme Court of the United States has held that the Sixth 
Amendment right of an accused person to the assistance of counsel 
in defending himself against criminal charges attaches the moment 
such person is taken into custody by law enforcement agents and is 
subjected to questioning. In this article, Lieutenant Wheeler studies 
the translation of this doctrine into military law and traces its elabora- 
tion by the U.S. Court of Military Appeals. 


by the landmark case of United States 
v. Tempia,' which incorporates the United 
States Supreme Court decision of Miranda v. 
Arizona? into military law. Law enforcement 
agents must now explicitly advise a suspect held 
for custodial interrogation of his right to con- 
sult an attorney, either retained or appointed, 
prior to interrogation and to have the attorney 
present during interrogation. To obtain a state- 
ment from any suspect as a result of a custodial 
interrogation without first warning him of these 
rights constitutes a deprivation of the suspect’s 
right against self-incrimination and renders 
such statement inadmissible in a court of law. 
This article will discuss in some detail the re- 
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strictions placed upon the admissibility of out- 
of-court statements by an accused as a result of 
the Supreme Court’s Miranda decision, the 
Court of Military Appeals’ Tempia decision and 
other military cases. Some of the topics to be 
discussed are: the dimensions of the Miranda 
and Tempia decisions, the content of the warn- 
ings required by those two decisions, the concept 
of custodial interrogation, the meaning of a 
“knowing and intelligent” waiver, and certain 
apparent exceptions to the rule against the ad- 
missibility of statements obtained without first 
warning an accused of his right to counsel prior 
to and during interrogation. 


MIRANDA v. ARIZONA 


Mr. Chief Justice Warren summarized the 
Miranda v. Arizona decision as follows: 


The prosecution may not use statements, whether ex- 
culpatory or inculpatory, stemming from custodial 
interrogation of the defendant unless it demonstrates 
the use of procedural safeguards effective to secure 
the privilege against self-incrimination. By custodial 
interrogation, we mean questioning initiated by law 
enforcement officers after a person has been taken into 
custody or otherwise deprived of his freedom of action 
in any significant way. As for procedural safeguards 
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to be employed, unless other fully effective means are 
devised to inform accused persons of their right 
of silence and to assure a continuous opportunity to 
exercise it, the following measures are required. Prior 
to any questioning, the person must be warned that he 
has a right to remain silent, that any statement he 
does make may be used as evidence against him, and 
that he has a right to the presence of an attorney, 
either retained or appointed. The defendant may waive 
effectuation of these rights, provided the waiver is 
made voluntarily, knowingly and intelligently. If, 
however, he indicates in any manner and at any stage 
of the process that he wishes to consult with an attor- 
ney before speaking there can be no questioning. Like- 
wise, if the individual is alone and indicates in any 
manner that he does not wish to be interrogated, the 
police may not question him. The mere fact that he 
may have answered some questions or volunteered 
some statements on his own does not deprive him of 
the right to refrain from answering any further in- 
quiries until he has consulted with an attorney and 
thereafter consents to be questioned.* 


It is of primary importance to observe, first 
off, that the mandates of the Miranda decision 
are constitutional in nature. Fifth and Sixth 
Amendment constitutional rights are in ques- 
tion rather than the Supreme Court’s supervi- 
sory power over rules of evidence in the federal 
courts. Mr. Justice Clark, in his dissent, ob- 
served that “the Court fashions a constitutional 
rule that the police may engage in no custodial 
interrogation without additionally advising the 
accused he has a right under the Fifth Amend- 
ment to the presence of counsel during interro- 
gation and that, if he is without funds, counsel 
will be furnished him.” ‘* Mr. Justice Harlan 
refers to the new guidelines for in-custody inter- 
rogations as “the Court’s new constitutional 
code of rules for confessions.” ® 

Thus, the Sixth Amendment’s right to consult 
with counsel is now a constitutional procedural 
safeguard, securing a suspect’s Fifth Amend- 
ment privilege against self-incrimination. A 
suspect must first waive his right to counsel 
before he can waive his right to incriminate 
himself. Miranda has raised the waiver of coun- 
sel to the status of a prerequisite interlocking 
the Fifth and Sixth Amendments in the law 
relative to confessions. 

It is important to note also that the require- 
ments of Miranda apply only to custodial inter- 
rogations, defined by Chief Justice Warren as 
any “questioning initiated by law enforcement 
officers after a person has been taken into 





3. Id. at 444-45. 
4. Id. at 500. 
5. Id. at 504. 
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custody or otherwise deprived of his freedom 
of action in any significant way.” ° The status 
of custodial interrogation is thus a condition 
precedent to the Miranda requirements. The 
warning need not be given to a suspect who 
spontaneously volunteers a statement. Also, 
general on-the-scenes questioning by law en- 
forcement agents can be conducted without a 
warning being given to bystanders. 

In custodial situations, all suspects must be 
explicitly advised, prior to interrogation, of 
their right to counsel, that is, of their right to 
retain counsel of their choice, if they desire, or 
to have counsel provided at public expense if 
indigent. Mr. Chief Justice Warren has made 
it clear that any suspect must be clearly ap- 
prised of his right to counsel and that knowl- 
edge of such right on the part of the suspect 
will not be inferred. He has said, “We will not 
pause to inquire in individual cases whether 
the defendant was aware of his rights without 
a warning being given. Assessments of the 
knowledge the defendant possessed, based on 
information as to his age, education, intelli- 
gence, or prior contact with authorities, can 
never be more than speculation; a warning is 
a clear-cut fact.” 7 

Miranda prohibits an interrogator from pro- 
ceeding once a suspect says he desires an at- 
torney. At that moment the interview must 
cease, and the suspect must be given the oppor- 
tunity to obtain and consult with an attorney 
and have him present during subsequent ques- 
tioning. Law enforcement agents must respect 
the suspect’s desire for counsel because “any 
statement taken after a person invokes his 
privilege cannot be other than the product of 
compulsion, subtle or otherwise.” ® 

Before a prosecutor can introduce an out-of- 
court statement of a defendant into evidence he 
must demonstrate that the defendant was ap- 
prised of his right to counsel and either exer- 
cised that right or knowingly and _ intelli- 
gently waived same.’ A claimer of the right may 
be asserted by a suspect at any time during in- 
terrogation and is effective from the time of 
assertion. The Chief Justice pointed out that 
there is no waiver, just because “the individual 
answers some questions or gives some informa- 
tion on his own prior to invoking his right to 
remain silent when interrogated. ... A valid 
waiver will not be presumed simply from the 





6. Id. at 444. 
7. Id. at 468-69. 
8. Id. at 474. 
9. Id. at 475-76. 


silence of the accused after warnings are given 
or simply from the fact that a confession was in 
fact eventually obtained.” '° The Court went on 
to hold that “the fact of lengthy interrogation 
or incommunicado incarceration before a state- 
ment is made is strong evidence that an accused 
did not validly waive his rights . . . . Moreover, 
any evidence that the accused was threatened, 
tricked, or cajoled into a waiver will, of course, 
show that the defendant did not voluntarily 
waive his privilege.” 4 

Miranda holds that there is no distinction be- 
tween inculpatory and exculpatory statements; 
moreover, distinctions between statements 
which are complete confessions and those which 
amount to admissions of an element of an offense 
have been eliminated. A prosecutor can no 
longer impeach an accused with exculpatory 
statements unless a proper Miranda warning 
was given. The Chief Justice observed that “if a 
statement made were in fact truly exculpatory 
it would, of course, never be used by the 
prosecution.” }? 

The Chief Justice spoke harshly about the in- 
vestigative tactics espoused in modern police 
manuals, citing Inbau and Reed, Criminal Inter- 
rogation and Confessions (1962); Inbau and 
Reed, Lie Detection and Criminal Interrogation 
(3rd ed. 1953) ; and O’Hara, Fundamentals of 
Criminal Investigations (1956). Some of the 
methods condemned were “the reverse line-up” 
where an individual is accused of more serious 
crimes than were committed so that he might 
admit to the lesser one he is being held for; the 
false line-up identification where the victim posi- 
tively identifies a suspect when he is not sure; 
advising a suspect that he does not need an at- 
torney if he is telling the truth and he will be 
able to save the expense; and telling an accused 
if he does not speak the police can only believe he 
has something to hide.'* 

The Chief Justice, to support his reasoning in 
Miranda that the police can apprehend criminals 
without violating c izens’ constitutional rights, 
cited the interrogation practices of the FBI. The 
policy of the FBI prior to the Miranda decision 
was to advise the suspect of his right to silence, 
that he could consult with counsel or anyone else, 
and that counsel would be provided if he was 
indigent.'* The former FBI warning is patently 
inadequate under the new standard, but the 
Court nevertheless used the FBI practices to 
support its reasoning. 


10. Id. at 475-76, 
11. Id. at 476. 
12. Id. at 477. 
13. Id. at 453-54. 
14. Id. at 484-85. 





The Uniform Code of Military Justice and the 
decisions of the Court of Military Appeals also 
were cited by the Chief Justice to support his 
view that a suspect in custody need not be denied 
the right to consult with counsel.'® The rights of 
an accused subject to the Uniform Code of Mili- 
tary Justice are codified in Article 31, UCMJ, 
10 U.S.C. 831, which provides that an accused 
must be informed of the nature of the accusation 
against him, advised that he need not make any 
statements regarding any questions relative to 
the offense of which he is accused or suspected, 
and advised that if he does make any statement, 
such statement can be used as evidence against 
him in a trial by court-martial. The Code does 
not mention the right of a suspect during an in- 
vestigation to consult with counsel, but a sub- 
stantial body of case law to that effect had been 
established by the Court of Military Appeals 
prior to United States v. Tempia. The Chief Jus- 
tice in Miranda left the question of the adequacy 
of the military’s interrogation procedures un- 
settled because an Article 31 warning per se does 
not meet the standards required by Miranda; 
however, the Court had, by citing the Uniform 
Code of Military Justice to support its views in 
Miranda v. Arizona, implied that giving a basic 
Article 31 warning to a suspect subject to the 
Code meets constitutional standards. 


UNITED STATES v. TEMPIA 


In United States v. Tempia, the Court of Mil- 
itary Appeals speaking through Judge Ferguson 
held that the principles enunciated by the 
Supreme Court in Miranda v. Arizona apply to 
the military interrogation of criminal suspects 
if the trial is held after 13 June 1966. Judge 
Ferguson did not cover all the aspects of the 
Miranda decision, but he said that the Miranda 
warning and the concept of custodial interroga- 
tions are applicable to the military. Tempia ex- 
pressly overruled United States v. Wimberley ** 
in which the Court of Military Appeals had set 
forth the following test for the admissibility of 
an accused’s out-of-court statement: “The test 
for admissibility of any pretrial statement is 
whether the accused was properly advised of his 
rights under Article 31, and that he made the 
statement voluntarily.” ‘7 Judge Ferguson said 
that the formula laid down in Miranda is “con- 
stitutional in nature” meaning “concrete con- 
stitutional guidelines” ** are established. (Em- 
phasis that of the Court of Military Appeals.) 


15. Id. at 489. 

16. 16 USCMA 3, 36 CMR 159 (1967). 
17. Id. at 9, 36 CMR at 165. 

18. 16 USCMA at 635, 37 CMR at 255. 
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Judge Ferguson’s opinion was bottomed on 
the adequacy of the warning under the formula 
set forth in Miranda. It holds that Miranda 
requires that an accused subject to the Code be 
advised that he is entitled to counsel and that 
he has the right to have his attorney, retained 
or appointed, present during the interrogation. 
The failure to warn a suspect of the above-men- 
tioned rights renders any statement inadmis- 
sible and the admission into evidence of such 
is prejudicial error requiring reversal. 

The Court of Military Appeals condemned 
the policy of investigative agents’ referring an 
accused who has requested counsel during an 
interview to the Staff Judge Advocate, who 
would not enter into a client-attorney relation- 
ship (but would only repeat Article 31, UCMJ) 
because of departmental instructions not to do 
so until the investigation was completed and 
charges preferred. Judge Ferguson reasoned 
that the military could easily appoint an officer- 
lawyer to act as counsel for an accused during 
an investigation because administrative change 
is all that is required. The judge’s view is that 
the military attorney’s role is not that of an 
impartial arbiter, but that of an advocate, and 
the earlier he is on the scene the better. 

Also, the court accepted the definition of cus- 
todial interrogation set forth by Mr. Chief Jus- 
tice Warren in Miranda,” namely, that custodial 
interrogation is “questioning initiated by law 
enforcement officers after a person has been 
taken into custody or otherwise deprived of his 
freedom of action in any significant way.” ”° 
The court held in Tempia that the accused was 
in the status of custodial interrogation when 
he was summoned to appear at the OSI investi- 
gator’s office because at that moment he was de- 
prived of his freedom of action in a significant 
way. Judge Ferguson said that the accused 
could not be held to have waived his rights be- 
cause the government had failed to carry its 
burden to prove a “knowing and intelligent 
waiver” by the accused.”* The court accepted the 
following language of Miranda relative to the 
concept of waiver: “If the interrogation con- 
tinues without the presence of an attorney and 





19. 384 U.S. at 444. 

20. 16 USCMA at 636, 37 CMR at 256, 

21. In a recent case, United States v. Stanley, 17 USCMA 384, 38 CMR 
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short, that if an extrajudicial statement given without the ad- 
vice of counsel is to be admitted into evidence, the fact that a 
complete Miranda-Tempia warning was given must appear on 
the face of the record, along with affirmative evidence that the 
accused knowingly, voluntarily and intelligently waived his right 
to counsel. 
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a statement is taken, a heavy burden rests on 
the government to demonstrate that the defend- 
ant knowingly and intelligently waived his 
privilege against self-incrimination and his 
right to retained or appointed counsel.” ** 

In his concurring opinion in Tempia, Judge 
Kilday pointed out that the Miranda decision is 
binding on the Court of Military Appeals, “a 
subordinate Federal court,” which has “no 
power to reverse, amend, or void any of the 
holdings of Miranda.” ** Judge Kilday agreed 
with Judge Ferguson that “the Supreme Court 
was applying constitutional provisions and not 
establishing a rule of evidence or procedure in 
accordance with its statutory powers.” ** 

Judge Quinn, dissenting in Tempia, expressed 
the view that since the Supreme Court in Mi- 
randa had such esteem for the interrogation 
practices in the military the Supreme Court 
must have been satisfied with military interro- 
gation procedures. Judge Quinn said that “the 
Supreme Court was satisfied [that the military] 
provided effective counter-balance to the in- 
herent pressures of in custody interrogation, 
and assured the individual complete freedom to 
decide whether to speak or remain silent.’ * 
In short, Judge Quinn believed that the military 
interrogation procedures were one of the other 
means referred to by the Chief Justice in Mi- 
randa as being acceptable, and besides, he saw 
the Tempia situation as similar to an accused 
walking into a police station and confessing. 


APPLICATION OF THE TEMPIA RULE 


The next case decided by the Court of Military 
Appeals dealing with a suspect’s right to consult 
with counsel was United States v. McCauley.?* 
The Court of Military Appeals reversed the 
Board of Review because a Federal Bureau of 
Investigation agent failed to warn McCauley of 
his right to the presence of an attorney either 
retained or appointed during interview. Judge 
Kilday termed the warning given McCauley “the 
very advisory defect which brought about rever- 
sal in the Miranda case, and we are required to 
accord the omission the same dignity here.” *’ 
Also, Judge Kilday adopted the opinion of Judge 
Ferguson that the Miranda and Tempia cases 
would not have a severe impact on the adminis- 
tration of military justice because “there is in 





22. 16 USCMA at 638, 37 CMR at 258. 
23. Id. at 641, 37 CMR at 261. 
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25. Id. at 643, 37 CMR at 263. 

26. 17 USCMA 81, 37 CMR 345 (1967). 
27. Id. at 85, 37 CMR at 349, 


existence a ‘complete, functioning system of ap- 
pointed counsel’ [and] it is simply a matter of 
moving the date of appointment of counsel back 
to the custodial stage.” 7® In McCauley,?® Judge 
Kilday reaffirmed the definition of custodial in- 
terrogation given in Miranda.* In support of his 
position, Judge Kilday cited the case of People 
v. Allen,** and incorporated the following lan- 
guage into military law: 
“The new standard is ‘compulsion’—not ‘coercion’ 
under the ‘traditional’ rule, or ‘critical stage’ under 
the ‘no counsel’ rule. The state and federal decisions 
heretofore discussed are no longer relevant since they 
speak in terms of ‘focus’ and ‘accusatory stage’ terms 
which trigger the ‘critical stage.’ 


“ ‘Compulsion’ under the Fifth Amendment and its 
State counterpart does not have its precise dictionary 
meaning. It has no relationship to ‘coercion’ and is 
applicable in many settings not related to any ‘critical 
stage.’ Compulsion is simply questioning in any set- 
ting (civil proceeding, administrative or departmental 
hearing, grand jury and all court proceedings) where 
a criminal fact may be elicited. 
cs * cd * Ed 

“T read Miranda to hold that the mere ‘fact of custody’ 
is inherently ‘compulsive’ in its Fifth Amendment 
sense; that as soon as a person is deprived of ‘his 
freedom of action’ adversary proceedings commence 
and the privilege protects him from questioning, 
routine or otherwise, which seeks to elicit a criminal 
or clue fact. The safeguard of the privilege applies 
as fully as it does before the grand jury or at the 
trial’ = 


Chief Judge Quinn authored the next decision, 
United States v. Hardy and Beers,** in which he 
acceded to the views of his brothers that Miran- 
da applies to the military. The issue certified 
was whether the “law officer [was] correct in 
admitting the pre-trial statements .. . into 
evidence and in instructing . . . that it is not 
necessary that an accused be informed that he 
has a right to counsel during interrogation.” ** 
Chief Judge Quinn disposed of the certified issue 
holding that where an investigator who ob- 
tained statements from an accused admitted 
he knew each accused was a suspect and his 
testimony clearly implied that the accused ap- 
peared at his request, his failure to advise the 
accused of their right to counsel during inter- 
rogation rendered the statements inadmissible. 

Chief Judge Quinn, in rejecting appellate 
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89 


government counsel’s argument that Miranda 
sets out only procedural rules, stated that the 
judicial supervision of rules of evidence was 
not involved, but the constitutional rights of 
an accused.* Moreover, the Chief Judge re- 
jected the idea that the burden is upon the 
accused to show a custodial interrogation in 
order to come within the scope of either Miranda 
or Tempia. The Chief Judge stated that an in- 
ference is raised when a person subject to the 
Code is summoned for an interrogation that the 
status of custodial interrogation is present. 
Hardy and Beers is significant because it 
brought Chief Judge Quinn into complete agree- 
ment with his brothers that a full Miranda-type 
warning is required before an accused’s out-of- 
court statement may be admitted into evidence. 

As further proof of the foregoing, in United 
States v. Roan **, the Court of Military Appeals, 
in a per curiam opinion, explicitly held that fail- 
ure to advise an accused of his right to have a 
lawyer present during questioning rendered 
statements obtained from the accused inadmis- 
sible. Roan was interrogated by an Office of 
Naval Intelligence agent who advised him that 
“he could consult with legal counsel ‘at any time 
he desired’.” *? The agent did not, however, ad- 
vise Roan that he had a right to have a lawyer 
present when questioned. The Court of Military 
Appeals, in a terse opinion, held that such an 
omission is prejudicial error and reversed the 
accused’s conviction. Likewise, in United States 
v. Pearson *, the Court of Military Appeals in 
another per curiam opinion reversed a convic- 
tion with a factual situation basically the same 
as in Roan. Before being questioned, Pearson 
was advised that he was “entitled to ‘legal assist- 
ance’ from the staff judge advocate’s office or to 
representation by civilian counsel at his own 
expense.” *° The court pointed out that Pearson 
was not informed that a military lawyer would 
be provided free of charge nor did the inter- 
viewer advise Pearson that his counsel could be 
present during the interrogation. Again, in 
United States v. Burns,*® reversed by the Court 
of Military Appeals, the accused was advised by 
OSI agents only of his rights under Article 31 of 
the Code and that he was entitled to consult with 
legal counsel if he so desired. The advice given 
was insufficient to meet the requirements of 
Miranda and Tempia. 
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In United States v. Solomon,** the Court of 
Military Appeals held that once a suspect has 
requested to consult with counsel the interview 
must cease, and that the suspect’s motive for re- 
questing counsel is irrelevant. Solomon indi- 
cated to his interrogators that he personally did 
not desire to consult with counsel, but that he 
was concerned about one of his subordinates 
who might possibly be implicated. The issue on 
appellate review was whether the continued 
questioning of the accused after he had re- 
quested counsel in regard to another party effec- 
tively denied the accused the opportunity to con- 
sult with counsel and rendered his statement 
inadmissible. The Court reversed, quoting the 
following language from Miranda: 

“If the interrogation continues without the presence of 
an attorney and a statement is taken, a heavy burden 
rests on the government to demonstrate that the de- 
fendant knowingly and intelligently waived his privi- 
lege against self-incrimination and his right to 
retained or appointed counsel.” @ 


Solomon stands for the proposition that if an 
accused during an interrogation requests an 
opportunity to consult with counsel and his re- 
quest is denied, the government’s burden of 
proving that the accused made a knowing and 
intelligent waiver is a difficult one. 

In United States v. Lincoln, trial counsel 
sought to impeach the accused with a prior in- 
consistent statement. Defense counsel objected 
that regardless of the purpose for which a pre- 
trial statement is to be used, whether the state- 
ment is an admission or a confession, the burden 
rests on the government to show compliance 
with Tempia. Before the Court of Military Ap- 
peals, appellate government counsel argued that 
the admissions of the accused were admissible 
because the military rule (Manual for Courts- 
Martial, United States, 1951, paragraph 
140(a)) relieves the government of any affirma- 
tive burden to show voluntariness. The Court re- 
versed the accused’s conviction and held that the 
Miranda decision had obliterated any distinction 
between admissions and confessions on a con- 
stitutional basis and that the Manual provision 
is no longer the law. Judge Ferguson went on to 
say that “the doctrine of Miranda, supra, is ap- 
plicable to all statements made by an accused 
during a period of custodial interrogation.” * 
He pointed out that, as to exculpatory state- 
ments used for impeachmert, the Supreme 
Court expressly noted in Miranda at page 477: 
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In fact, statements merely intended to be exculpatory 
by the defendant are often used to impeach his testi- 
mony at trial or to demonstrate untruths in the state- 
ment given under interrogation and thus to prove guilt 
by implication. These statements are incriminating in 
any meaningful sense of the word and may not be used 
without the full warnings and effective waiver re- 
quired for other statement.“ (Emphasis that of the 
Court of Military Appeals.) 

* * * * * 

No distinction can be drawn between statements which 

are direct confessions and statements which amount 

to ‘admissions’ of part or all of an offense.“ (Emphasis 
that of the Court of Military Appeals.) 

Chief Judge Quinn, dissenting, stated that 
Miranda did not apply to the particular problem 
presented in the Lincoln case. It was his position 
that because defense counsel interposed no ob- 
jection to the pretrial statements at trial, appel- 
late review of their use would not be permitted. 

In United States v. Wood,** appellate govern- 
ment counsel conceded error in the case. In Wood 
the accused’s statement was admitted into evi- 
dence despite the fact that the evidence indicated 
that the accused was not advised by his interro- 
gator that he was entitled to appointed military 
counsel. 


TEMPIA RULE INAPPLICABLE 


A case in which, notwithstanding seeming 
noncompliance with Miranda, reversal did not 
follow is United States v. Gustafson.** At trial, 
defense counsel did not object to the admission 
of the accused’s statements. On cross-examina- 
tion the defense counsel asked for a repetition 
of the accused’s statement from the investigator 
and thereafter sought further details. Judge 
Ferguson said that in this instance “defense 
counsel not only did not object to the receipt 
of the statements but thereafter actively cross- 
examined the witness in order to bring out 
further details.” *® The accused thus elected to 
waive his objection and he could not later 
contend that he was prejudiced. 

Another example is the case of United States 
v. Rushing.© Chief Judge Quinn, speaking for 
a divided court, held that a consent to search 
authorization is not the type of “statement” to 
which the Miranda rules apply. At trial, defense 
counsel raised an objection that a Miranda-type 
warning is an indispensable predicate to the 
admission of evidence of consent to a search. 





45. 
46. 
47. 
48. 
49. 
50. 


Ibid. 

Id. at 333, 38 CMR at 132. 

17 USCMA 257, 38 CMR 55 (1967). 
17 USCMA 150, 37 CMR 414 (1967). 
Id. at 151, 37 CMR at 415. 

17 USCMA 298, 38 CMR 96 (1967). 


Chief Judge Quinn, in affirming the accused’s 
conviction, rejected defense counsel’s argument, 
reasoning that “in fact, the absence of any dis- 
cussion (by the Supreme Court) as to the right 
of counsel in a search, Warden v. Hayden, 
supra, which was decided after Miranda, tends 
to indicate no Justice of the Supreme Court ever 
imagined that the Constitution confers a right 
to counsel in this type of a search.” ™ Judge 
Quinn found nothing in a consent situation to 
make it “so critical a stage in the proceedings 
against the accused as to require that the right 
to counsel be extended to it and to the ensuing 
search.” * He pointed out that “a search is no 
more than a means of gathering evidence. There 
are no variable factors in the proceedings that 
can be monitored by counsel . . . . In short, con- 
sent as a basis for a search is a neutral circum- 
stance as far as the accused is concerned. It is 
directed more to the propriety of proposed 
conduct by the Government than to a hostile con- 
frontation between the accused and the Govern- 
ment. It merely obviates recourse to other alter- 
natives of lawful action that may be open to 
it.” ** The Chief Judge conceded that in partic- 
ular situations the failure to give appropriate 
warnings might weigh against the government; 
but, he said, it does not follow that in the absence 
of such warnings evidence of consent to search 
is automatically excluded. 

Judge Kilday in a separate opinion concurred 
only in the result. He took a pragmatic position 
that it is not now appropriate to apply the 
Miranda prerequisite to the Fourth Amendment 
situation in advance of the Supreme Court. 
Judge Kilday stated that “it may be that in the 
future the Supreme Court will so hold. In that 
event, so be it.’’ 

In a strong dissent, Judge Ferguson expressed 
his view that “when such consent is obtained as 
part and parcel of a criminal interrogation while 
the accused is in custody, it constitutes a state- 
ment, the introduction of which requires proof 
of the necessary warning as in the case of any 
other declaration made by the accused to inter- 
rogating officers.” ** It is Judge Ferguson’s view 
that the protections of the Fourth and Fifth 
Amendments are intertwined. Judge Ferguson 
uses the analogy of the lineup as found in United 
States v. Wade,*’ and Gilbert v. California ** to 
51. Id. at 302, 38 CMR at 100. 
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demonstrate that the execution of a consent to 
search waiver form is an area of critical pretrial 
confrontation demanding that a Mirandc-, 
Tempia-type warning be given. The essence of 
Judge Ferguson’s dissent, adopted from Wade, 
stands for the proposition that Miranda insures 
that an accused “need not stand alone against 
the State at any stage of the prosecution, formal 
or informal, in the court or out, where counsel’s 
absence might derogate from the accused’s right 
to a fair trial.” »° 


CONCLUSION 


In conclusion, it may be said that the Court 
of Military Appeals has incorporated all of 
Miranda’s innovations into military law. A sus- 
pect in custody must be given a warning that 
follows the formula set out in Miranda before 
any statements obtained can be introduced into 
evidence. The suspect must be informed as to 
the nature of the alleged offense of which he is 
suspected. He must be advised that he has the 
right to remain silent and that he does not have 
to make any statement at all. He must be ad- 
vised that anything he does say may be used as 
evidence against him at trial by court-martial. 
He must be advised that he has the right to con- 
sult with a lawyer, if he desires, prior to being 
interviewed, and that he has the right to have a 
lawyer present during the interview. He must 
be advised that he may retain a civilian lawyer 
of his own choosing, or if he desires, a military 
lawyer will be appointed for him. If at any 
time prior to or during questioning the suspect 
indicates that he wishes to remain silent, the 
interview must cease. The suspect must not be 
coerced, intimidated, or promised benefits to 
induce him to waive any of his rights. The sus- 
pect must not be subjected to trickery, attempts 
to deceive, or stratagems designed to deprive 
him of his mental freedom to remain silent. If 
the suspect indicates that he wants to consult 
with a lawyer, the interview will be suspended 
immediately and he must be given an oppor- 
tunity to contact and consult with his lawyer. If 
the suspect indicates that he wants to consult 
with a lawyer, but does not have one, he should 
be referred to the appropriate command for 
the purpose of obtaining one. A form appro- 
priate for recording the fact that a suspect has 
been afforded his rights prior to making any 
statement has recently been promulgated by the 
Judge Advocate General for use by investiga- 
tors.® (See next page.) 
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SUSPECT’S RIGHTS ACKNOWLEDGE MENT/STATEMENT 
NAVJAG 5810/10 (10-67) 
S/N-0105- 100-8110 









































NAME (ACCUSED/SUSPECT) FILE/SERVICE NO, | RATE/RANK |SERVICE (BRANCH) 
ACTIVITY UNIT /SCHOOL 
NAME (INTERVIEWER) FILE/SERVICE NO, | RATE/RANK |SERVICE (BRANCH) 
ORGANIZATION BILLET 
LOCATION OF INTERVIEW TIME DATE 
OFFENSE(S) 

RIGHTS 


1 CERTIFY AND ACKNOWLEDGE BY MY SIGNATURE AND INITIALS SET FORTH BELOW THAT, BEFORE THE 
INTERVIEWER REQUESTED A STATEMENT FROM ME CONCERNING THE OFFENSE(S) OF WHICH I AM SUS— 
PECT, AS LISTED ABOVE, THE INTERVIEWER WARNED ME THAT: 

(1) I HAVE THE RIGHT TO REMAIN SILENT, 

(2) ANY STATEMENT I DO MAKE MAY BE USED AS EVIDENCE AGAINST ME IN TRIAL BY COURT— 
MARTIAL, 

(3) 1 HAVE THE RIGHT TO CONSULT WITH AND TO OBTAIN AN ATTORNEY, EITHER A CIVILIAN 
ATTORNEY RETAINED BY ME AT MY OWN EXPENSE OR, IF 1 WISH, NAVY OR MARINE CORPS AUTHORITY 
WILL APPOINT A MILITARY ATTORNEY TO ACT AS MY COUNSEL WITHOUT COST, 

(4) 1! HAVE THE RIGHT TO HAVE RETAINED CIVILIAN COUNSEL OR APPOINTED MILITARY COUN-— 
SEL PRESENT DURING THIS INTERVIEW AND ANY FUTURE INTERVIEW, AND 

(5) | HAVE THE RIGHT TO TERMINATE THIS INTERVIEW OR ANY FUTURE INTERVIEW AT ANY 
TIME AND FOR ANY REASON, 


WAIVER OF RIGHTS 


| FURTHER CERTIFY AND ACKNOWLEDGE THAT i HAVE READ THE ABOVE STATEMENT OF MY RIGHTS AND 
FULLY UNDERSTAND THEM, AND THAT: 

(1) 1 EXPRESSLY DO NOT DESIRE EITHER TO CONSULT WITH AN ATTORNEY, TO RETAIN A Cl— 
VILIAN ATTORNEY, OR TO HAVE A MILITARY ATTORNEY APPOINTED AS MY COUNSEL IN CONNECTION 
WITH THIS INTERVIEW, 

(2) 1! EXPRESSLY DONOT DESIRE TO HAVE COUNSEL PRESENT WITH ME DURING THIS INTERVIEW, 

(3) I HAVE NOT REQUESTED THAT THIS INTERVIEW BE TERMINATED, AND 

(4) THE STATEMENT WHICH APPEARS ON THE FOLLOWING PAGE(S), ALL OF WHICH ARE 
SIGNED BY ME, WAS MADE BY ME FREELY AND VOLUNTARILY AND WITHOUT ANY PROMISES OR THREATS 
HAVING BEEN MADE TO ME OR PRESSURE OR COERCION OF ANY KIND HAVING BEEN USED AGAINST ME, 














SIGNATURE (ACCUSED/SUSPECT) TIME DATE 
SIGNATURE (INTERVIEWER) TIME DATE 
SIGNATURE (WITNESS) TIME DATE 
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DELIVERY OF PERSONNEL 
TO CIVIL AUTHORITIES 


COMMANDER 
L. O. LYNCH, JAGC, USN* 


From time to time a commanding officer may be surprised by the 
appearance on the quarterdeck of a civilian law enforcement agent 
bearing a warrant for the arrest of a member of the command. This 
article offers practical guidance for the resolution of the problems 
presented by such a situation and outlines the procedure utilized to 
ensure protection of the rights and interests of the serviceman con- 


cerned and of the Navy. 


PON BEING PRESENTED with a warrant, 
or capias, for arrest of a serviceman, a 
commanding officer is frequently confronted 
with complications which raise questions in his 
mind as to whether delivery is appropriate un- 
der the particular circumstances. When such 
a problem arises, it is advisable for the com- 
manding officer to seek legal advice before pro- 
ceeding. However, on occasion, a civil officer will 
appear without prior notice, requesting delivery 
of a serviceman when legal aid is not immedi- 
ately available. The purpose of this article is to 
provide some guidelines to assist a commanding 
officer in making a practical approach to the 
question. The subject is covered in part I, chap- 
ter XIII, JAG Manual. This article will expand 
upon the JAG Manual provisions. 

A principal consideration in military relation- 
ships with civil authorities is cooperation. De- 
livery upon request should be the rule; refusal 
to deliver, the exception. Refusal to deliver 
should be based only on lack of jurisdiction, as 
hereinafter discussed ; invalidity of the warrant, 
or service thereof; or bona fide exigencies of the 
service, including pending disciplinary action. 

A warrant for arrest is issued by the court 
before which the accused person is first to ap- 
pear, usually a magistrate or justice of the 
peace. The warrant should be addressed to any 
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of a class of law enforcement Officials of the 
jurisdiction, requiring that the accused be 
brought before the court, and stating the charge 
which the accused is to face. The warrant must 
be signed by the judge or proper officer of the 
court, and should bear the seal of the court. 

In commands where a judge advocate is at- 
tached, delivery of personnel should be coordi- 
nated by him to avoid complications. Tenant or 
neighboring commands should take advantage 
of the proximity of a judge advocate for such 
purposes. But in such cases, it should be borne 
in mind that delivery of personnel to civil 
authorities is a function of the commanding offi- 
cer of the command to which a requested service- 
man is attached,” and it is important to observe 
the command prerogative. The decision as to 
whether to deliver is that of the commanding 
officer. 

When a warrant for arrest of a serviceman 
attached to a command within the jurisdiction 
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from which the warrant was issued is received, 
the accused serviceman should be presented for 
service of the warrant and the taking into cus- 
tody by the civil official presenting the warrant, 
unless delivery is refused on one of the grounds 
provided above. In cases where disciplinary ac- 
tion is pending or punishment has not been com- 
pleted, delivery may be refused.’ In such event, 
a report of the circumstances should be made in 
accordance with section 1307d, JAG Manual. If, 
however, the commanding officer deems that in 
the interest of justice the man should be deliv- 
ered, a report of the circumstances and a recom- 
mendation to that effect should be made to the 
Judge Advocate General, who may authorize 
delivery in such cases. 

Prior to delivery of the serviceman, however, 
the arresting officer, if authorized, or other ap- 
propriate officer of the civil jurisdiction, must be 
required to execute and deliver an agreement to 
return the serviceman to naval jurisdiction as 
required in section 1303, JAG Manual. It should 
be noted that this agreement is not required in 
the case of delivery to Federal authorities.* In 
all cases, the command concerned should retain 
a copy of the warrant. 

A warrant for arrest issued from a court ina 
jurisdiction other than the one in which the 
command to which the serviceman is attached is 
located, (i.e., another state or territory), is not 
a valid warrant.® Further, a warrant based on 
an alleged offense committed in another juris- 
diction is not a proper warrant, even though it 
was issued by a court with jurisdiction over the 
geographical area of the command. Neither of 
such warrants, based on offenses allegedly com- 
mitted in another jurisdiction, should be 
honored,® except on waiver of extradition as 
discussed below. Authorities attempting to serve 
such warrants should be advised of the provi- 
sions of section 1301, JAG Manual, relating to 
extradition of naval personnel. 

Such extra-jurisdictional warrants, called 
fugitive warrants, should be made known to the 
serviceman concerned, and he should be asked 
whether he desires to waive extradition pro- 
cedures.? On occasion, it may be in his interest 
to do so. If he does not desire to waive extra- 
dition, the civil official attempting service should 
be furnished appropriate information as to 
Navy procedures in extradition cases. However, 
if the serviceman expresses a desire to waive 
extradition, he must be referred to a military 

3. JAG Manual, see. 1302b. 

4. JAG Manual, sec. 1304c. 

5. 5 Am. Jur. 2d, Arrest, secs. 18 & 20. 
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attorney, or civilian attorney of his choice (at 
his own expense), for consultation and advice, 
prior to executing the waiver, the form for 
which may be found in section 1301b.(4), JAG 
Manual. It should be noted that the name and 
address of the consulting attorney must be 
shown on the waiver. 

In addition to the waiver, it is necessary for 
the delivering command to obtain the agree- 
ment of an appropriate official of the jurisdic- 
tion in which the serviceman is to face charges 
to return him to naval jurisdiction at the termi- 
nation of the action against him or upon satis- 
faction of any sentence awarded by the court. 
A copy of the warrant for arrest should be ob- 
tained as a record of the basis for delivery. 

The aforementioned documents should then 
be forwarded to the Judge Advocate General, 
along with a specific recommendation as to 
whether or not a waiver of extradition and de- 
livery of the accused should be approved. In 
such cases, specific authority for delivery must 
be obtained from the Judge Advocate General.® 

In the event that a speedy delivery to civil 
authorities in waiver of extradition cases is de- 
sirable, a recommendation may be made to the 
Judge Advocate General by naval message, re- 
citing compliance with the foregoing require- 
ments pertaining to obtaining documents. In 
such cases, the responsibility for insuring ac- 
curacy and completeness of all requisite docu- 
ments is that of the commanding officer. The 
documents must still be forwarded to the Judge 
Advocate General for retention. 

In cases where extradition is considered neces- 
sary, the Governor of the requesting state will 
provide the necessary documeiits directly to the 
Judge Advocate General in accordance with sec- 
tion 1301b, JAG Manual. The Judge Advocate 
General will then communicate with the com- 
mand concerned regarding authority to deliver 
the serviceman requested. 

Although the Department of the Navy is not 
bound by the Uniform Criminal Extradition 
Act, its provisions offer sound guidance in extra- 
dition matters. Under the provisions of that act, 
to which most states and territories subscribe, 
the Governor of the asylum state may cause an 
investigation to be conducted regarding the cir- 
cumstances of the case and whether the accused 
ought to be surrendered.’ Further, a fugitive 
from the justice of the requesting state is re- 
quired to appear before a properly constituted 
court of the asylum state to be informed of the 
demand for his surrender, the crime with which 


8. JAG Manual, sec. 1301b(3). 
9. Uniform Criminal Ex ‘radition Act, sec. 4. 





he is charged, and of his right to counsel. If the 
accused, or his counsel, indicates a desire to test 
the legality of the arrest, he must be afforded 
a reasonable time within which to apply for a 
writ of habeas corpus.’® 

There is no published requirement for such 
inquiry in current Navy extradition procedures. 
Further, since an accused serviceman in most 
cases is not held in custody pending extradition 
proceedings, habeas corpus would not be an 
appropriate action to resist extradition. How- 
ever, to protect the interests of an accused serv- 
iceman, and of the naval service, a similar 
inquiry is considered essential. Accordingly, 
an exhaustive review of the extradition request 
is conducted in the Office of the Judge Advocate 
General. Ordinarily, coincident with receipt of 
the request for extradition, the Judge Advocate 
General will inform the command to which the 
accused is attached of the pending action and 
request a report of surrounding circumstances. 

Unless a more comprehensive investigation is 
requested, the report should be in letter form, 
and should not refer to the guilt or innocence 
of the accused, nor should inquiry toward that 
end be made, except to identify the person con- 
cerned as the person charged with the crime. 
Similarly, the inquiry should not be directed 
toward justification for refusal of delivery. The 
inquiry should be concerned with circumstances 
which might jeopardize the rights of the accused 
and exigencies of the service which might render 
extradition unfeasible. An example of violation 
of the rights of the accused might be the asser- 
tion of criminal charges and an effort to extra- 
dite the accused, the principal purpose for which 
is to obtain jurisdiction over him for redress 
by means of a private action. 

In such inquiry, the accused may be inter- 
viewed freely to determine related circum- 
stances, with caution being exercised to avoid 
discussion of details that might be evidentiary 
with regard to the alleged offense. It is neither 
necessary nor desirable to obtain a written 
statement from the accused serviceman. His 
position may be summarized sufficiently for the 
purpose in the commanding officer’s report. The 
commanding officer may make a recommenda- 
tion in the premises if he desires. 

The Army “ and Air Force ** permit delivery 
of personnel to local civil authorities for further 
delivery in response to a request for extradition 
directed to the Governor of the asylum state. 





10. Uniform Criminal Extradition Act, sec. 10. 
11. AR 633-1, par. 9b. 
12. AFR 111-11. 


The Army and Air Force have not established 
extradition procedures which would permit di- 
rect delivery to an agent of the requesting state. 
Actually, the Navy procedure is somewhat more 
expeditious and less cumbersome than extradi- 
tion under the Uniform Criminal Extradition 
Act, and it provides benefits to both the asylum 
state and the requesting state in savings of time 
and money. 

After a serviceman is taken into civilian cus- 
tody, either through delivery by the command- 
ing officer or by apprehension outside military 
confines, he will, in many cases, be released on 
bail or on his own recognizance, with a directive 
from the civilian court to reappear at a later 
date for trial or sentencing. In such cases, it is 
important that his command be notified of the 
circumstances immediately. In a bail or recog- 
nizance situation, the jurisdiction of the civilian 
court will have attached, and the man techni- 
cally remains under the control of the court.** 
He is released on bail or recognizance to avoid 
unnecessary interference with his normal duties 
only after reasonable assurance that he will be 
available at the required session of court. Ac- 
cordingly, the man should be afforded appropri- 
ate leave or liberty to attend the court session."* 
This rule should be followed even though the 
court sits in another state or territory. 

In this connection, if the limits of his bail or 
recognizance permit, it is the duty of the service- 
man to return to his parent command immedi- 
ately, or upon the expiration of his leave or 
liberty. If the limits of his release conditions 
preclude his return to the parent command, the 
man should immediately report the circum- 
stances to his command and provide his com- 
mand with copies of the charges against him 
and his bail or recognizance bond. Upon receipt 
of such information, the command to which the 
man is attached should report the matter to the 
Bureau of Naval Personnel. 

After having returned to his command on bail 
or recognizance, the cost of transportation to 
return for trial or sentencing by the civilian 
court must be borne by the serviceman himself. 
This, however, does not preclude military air 
transportation on a space-available basis, if the 
man is to attend the hearing in a leave status. 

Upon delivery, refusal of delivery and com- 
pletion of the civil action in delivery cases, re- 
ports of the circumstances must be made. Re- 
quirements for these reports are set forth in 
section 1307, JAG Manual. 





18. 8 Am. Jur. 2d, Bail and Recognizance, sec. 4. 
14. JAG Manual, sec. 1309. 
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ABSENCE FROM DUTY 


(Continued from page 84) 

It is interesting to note that the rule regard- 
ing absence from duty by officers is otherwise. 
In an early Comptroller General opinion, time 
absent due to the officer’s own misconduct was 
held creditable for the longevity pay computa- 
tion.*t The Comptroller said that although an 
officer had lost pay during his absence on ac- 
count of misconduct,*? the application of the law 
did not result in any suspension from service, 
and the uniform rule was that service for lon- 
gevity pay of officers includes all time between 
acceptance of appointment and date of separa- 
tion unless particular statutes specifically pro- 
vide otherwise. This rule was reaffirmed as re- 
cently as 1958 ** in a decision which offered no 
opinion as to whether the distinction drawn be- 
tween officers and enlisted men was sound. The 
stated basis was that the rule had been in exist- 
ence so long that to change it would, in effect, be 
legislating. In earlier cases the Comptroller 
General indicated that the rule regarding non- 
deductibility of time lost by officers from compu- 
tations of longevity credits or retirement bene- 
fits was based at least in part upon the existence 
of the statutory requirement that enlisted men 
make up lost time whereas no such provision 
existed for officers. It is true that there is not, 


and has never been, a lost time “make up” pro- 





31. 3 Comp. Gen. 825 (1924). 

32. Referring to the 1916 and 1918 loss of pay provisions discussed 
supra at 82. 

33. 38 Comp. Gen. 352 (1958). 


vision for Regular officers because they do not 
serve under an enlistment contract or for a 
stated term.** Nevertheless, the rationale under- 
lying exclusion of lost time from longevity and 
retirement computations, i.e., that such benefits 
should not be based upon unserved time, would 
seem to be equally applicable regardless of 
whether the individual concerned is an officer or 
enlisted man. 
CONCLUSION 


Three of the most important effects of a find- 
ing that an absence was due to some sort of 
misconduct are loss of pay, loss of enlistment 
time and loss of creditable time for purposes of 
longevity pay and retirement. The provisions 
bringing about these results were intended to 
accomplish several things: the recoupment of 
losses to the service due to lost time; the im- 
provement of health, safety and morals through 
deterrence; and equitable treatment of person- 
nel in many cases by providing them with an op- 
portunity to complete their enlistment, thereby 
gaining greater benefits or earning an honorable 
discharge. The rules dealing with the effects of 
lost time have developed in a somewhat random 
fashion, by statute, decisions and regulation, 
with no overall direction. It cannot be said with 
certainty whether the rules in existence bring 
about the desired results or whether the results 
that are obtained justify the administrative cost 
and effort expended. 





34. This point was made in Hearing before the Subcommittee of the 
-Senate Committee on Military Affairs, supra note 24, at 7907, 
in a discussion of why the lost time statute did not apply to 
commissioned or warrant officers. 
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(Continued from page 74) 


FAMILY PROTECTION PLAN—Annuity for Disabled Child; Certificate 
of Incapacity by Chiropractor 


e By timely and appropriate action a service member 
may elect to receive a reduced amount of retired or re- 
tainer pay in order to provide an annuity for his surviv- 
ing spouse and/or children, pursuant to the Retired Serv- 
iceman’s Family Protection Plan (10 U.S.C. 1431-1446). 
Children to be eligible to receive an annuity must be (a) 
unmarried and (b) under 18 years of age or incapable of 
supporting themselves because of a mental defect or 
physical incapacity existing before their eighteenth 
birthday. With respect to proof of eligibility under the 
latter provision (mental defect or physical incapacity), 
BuPers Instruction 1750.ID provides: 

“In the case of a child over 18 years of age and un- 
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married who is incapable of self-support because of 
being mentally defective or physically incapacitated if 
that condition existed prior to reaching age 18, a cer- 
tificate of the attending physician or appropriate official 
of a hospital or institution certifying to the physical 
incapacity or mental incompetence will be required.” 

Recently the question was presented to the Comptroller 
General of the United States whether in the case of a 
child over 18 years of age statements furnished by two 
chiropractors concerning the nature and extent of the 
child’s disability (cerebral palsy) would satisfy the re- 
quirement of the regulation (“certificate of the attend- 
ing physician”). 

The Comptroller General replied in the affirmative and 
observed that the disability seemed “to be one within 
the scope of chiropractic attention and a chiropractor 
should be qualified to express an expert opinion as to the 
extent and permanency of its disabling effects.” (Comp. 
Gen. Decision B-163102 of January 18, 1968.) 
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